The work which Harris >ad been performing consisted of get-
ting explosives out of the truck, taking it to the holes drilled
by Justice, and helping in filling the holes and in firing shots.
Harris also greased equipment and obtained supplies, such as
fuel, for the equipment. Justice conceded that most of his time
was used in drilling holes and preparing shots.. There was no
dispute by Harris or Justice about the fact that no drilling or
shooting on the surface needed to be done at the time McGinnis
let them go. The only work to which they could have been re-
called would have been to a position as an underground miner in
the No. 2 Mine after it was opened. Harris was unable to show
that he was qualified to do a single job in the mine without
taking additional training as an electrician, and Justice could
not have qualified for a roof bolter without taking some train-
ing. In short, Justice and Harris were unable to show that
McGlnnis had any further need for their services at the time
they were told that no work remained for them to do.  Moreover,
they were unable to show that all dozer work had been completed
at the time they left.  Consequently, no finding can be made
that McGinnis discriminated against them by continuing to pay
Fitch for operating the dozer for several weeks after they had
left.

Assuming that another person reading the testimony in this
proceeding might disagree with my finding that Harris and Justice
failed to satisfy the second step of the Pasula test by showing
that their dismissal was motivated by their having complained
about unsafe brakes and improper storage of explosives, I shall
now examine the evidence to determine whether McGinnis would
have taken the adverse action of dismissal, or refusal to rehlre,
in any event because of Harris' and Justice's having engaged in
unprotected activities.

In the Commission's Phelps Dodge decision, supra, the Com-
mission stated (3 FMSHRC at 2516):

* * * Once it appears that a proffered business justi-
fication is not plainly incredible or implausible, a
finding of pretext is inappropriate. We and our judges
should not substitute for the operator's business judg-
ment our views on "good" business practice or on whether
a particular adverse action was "just" or "wise". * * A
The proper focus, pursuant to Pasula, Is on whether a
credible justification figured into motivation and, If
it did, whether it would have led to the adverse action
apart from the miner's protected activities.  If a
proffered justification survives pretext analysis and
meets the first part of the Pasula affirmative defense
test, then a limited examination of its substantiality
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